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Valuation of
Closely Held Stocks*
Edward A. Eisele, Jr.
INTRODUCTORY

THE PROBLEM of valuing closely held stocks is frequently encountered
and singularly difficult of definitive solution since any valuation is, in the
last analysis, guesswork Two persons, each expressing hIs considered
opimon of the fair market value of a stock after careful deliberation, will
rarely agree, and it is well known that the Commissioner of Internal Revenue
and the taxpayer often assert widely differing values. A tabulation of Tax
Court cases selected at random to illustrate this fact appears in the footnote.' Some of the synonyms suggested by Webster in his definition of
"close" are "secret," "hidden," "secluded," "conTH AUTHOR, formerly Assistant Trust Officer
fined," "dense" and "diffiat the Cleveland Trust Co., is a practicing attorney in Cleveland and also a lecturer on law

cult

to

obtain."

These

aptly describe the answer
to a typical valuation problem.
A "dose corporation" is generally understood to be one which has very
few stockholders. The term was discussed in connection with its use in
the Treasury Regulations 2 in the case of Brooks v.Willcuttss where it was
defined as"
a corporation in which the stock is held in a few hands, or
in a few families, and wherein it is not at all, or rarely dealt in by buying
or selling."4
The necessity for valuing stock in a close corporation may arise for one
or more-of several reasons. Purchase or sale of the stock may be contemplated. A merger, consolidation or other reorganization may be in process.
But the case most often seen is where the stock must be valued for tax purposes, usually upon the death of the owner, when state and federal death
taxes must be paid on the value of his estate, or when he makes a gift iater
vivos of the stock resulting in gift tax liability. This article is primarily
concerned with the tax situations.
Section 811 of the Internal Revenue Code in referring to the decedent's
gross estate for estate tax purposes uses the word "value," but Regulations
at Western Reserve University.
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105, Section 81.10 defines this as "fair market value."'5 Section 1005 of
the Internal Revenue Code relating to gifts made in property for gift tax
purposes also uses the word "value," but again Regulations 108, Section
86.19 defines this as "fair market value." A definition of fair market value
which is often given to expert witnesses for both the taxpayer and the
Commissioner is found in Phillips v.Umnted States.' "This [fair market
'Case Name
A.E. Staley

41 B.T.A. 752 (1940)

Anna C. Ewing

P-H 1950 TC Mem. Dec.
Serv. 50,296 (1950)
9 T.C. 276 (1947).
38 B.T.A. 926 (1938)
29 B.T.A. 376 (1933)
7 T.C. 1280 (1946).

Amy H. Du Puy
Mary A.B. duPont Laird
Kanawha Bkg. Tr. Co.
Lelia E. Coulter
Joseph H. Holmes
Mathilde B. Hooper
Betty Hansen
Vernon Sharp, Jr.
Arthur J. Morris
Win. S. Cherry

Taxpayer's
Value

Citation

22 B.T.A. 757 (1931)
41 B.T.A. 114 (1940)
P-H 1952 TC Mem. Dec.
Serv. 52,142 (1952)
P-H 1952 TC Mem. Dec.
Serv. 52,047 (1952)
P-H 1952 TC Mem. Dec.
Serv. 52,145 (1952)
P-H 1946 TC Mem. Dec.
Serv. 46,140 (1946)

Commissioner's
Value

Tax Court's
Finding

35.50
76.00
3,936.83

$ 100.00
100.00
6,530.00

750.00
758.00
150.00
79.68
56.50
160.00
20.00
25.00

2,056.00
1,760.60
857.00
150.00
340.00
400.00
100.00
61.17

1,300.00
1,000.00
150.00
90.00
275.00
245.00
45.00
59.00

45.00

95.00

55.00

16.50

30.00

20.00

700.00
3,492.50
48.00
725.00

1,000.00
3,936.53
50.00
1,100.00

750.00
3,496.33
50.00
855.00

$

$

42.50
85.00
4,750.00

P-H 1946 TC Mem. Dec.
Serv. 46,138 (1946).
Fred G. Gruen
1 T.C. 130 (1942).
1.10
3.00
3.00
Julius G. Day
3 B.T.A. 942 (1926).
100.00
175.00
175.00
Anthracite Trust Co.
3 B.T.A. 486 (1926)
230.00
400.00
500.00
Paul Vandenhoeck
4 T.C. 125 (1944)
14.00
85.00
40.00
James Hogan
P-H 1944 TC Mem. Dec.
1,125.00
2,100.00
1,459.00
Serv. 44,109 (1949).
'U.S. Treas. Reg. 70, § 10 (c) (1926). The term no longer appears in the Regulations.
'78 F.2d 270 (8th Cir. 1935)
"Id. at 273.
'Ithaca Trust Co. v. United States, 279 U.S. 151, 49 Sup. Ct. 291 (1929), is judicial
authority for this definition.
'The following sections of the Internal Revenue Code relating to income taxes all
use the term "fair market value" 111(b); 112(c) (1); 112(d) (2); 113(a) (2),
(4), (5), (6), and (14); and 115(j)
7 12 F.2d 598, 601 (W.D. Pa. 1926).
Mr. Justice Holmes' comment in Ithaca Trust
Co. v. United States, 279 U.S. 151, 155, 49 Sup. Ct. 291, 294 (1929), is interesting:
"Like all values
it depends largely on the more or less certain prophecies of the

-Lizzie F. Olney

1953]

VALUATION OF CLOSELY HELD STOCKS

value] may be defined to be the value of the property in money as between
one who wishes to purchase and one who wishes to sell; the price at which
a seller willing to sell at a fair price, and a buyer willing to buy at a fair
price, both having reasonable knowledge of the facts" A similar definition
appears in the Regulations. 8
The recent case of Harold and Jennme KuchmanP deserves~special attention. In this case, the taxpayer received stock in the corporation by which
he was employed, and the Commissioner sought to tax the value of the stock
as ordinary income. The stock was issued under an agreement restricting
its use and sale, and it was admitted by witnesses for both the Commissioner
and the taxpayer that a buyer could not be found for the stock because of
these contractual restrictions. The court said that fair market value is defined as the price at which the stock would change hands between a willing buyer and willing seller generally, and not as the price might be if limited
to one specific purchaser. Therefore the court found the stock had no ascertainable market value in the hands of the taxpayer.
No analysis is required to see that these definitions lead nowhere. Every
seller tries to get as much as he can for his property, and every buyer tries to
pay as little as possible. Just where the common ground is between the
mythical buyer and seller is left wholly to conjecture.10 How much ground
would each give? Where is the point of agreement? The only answer is
that sound judgment based on experience and a consideration of all the
facts must be applied in every case.
PROCEDURE AND THE BuRDEN OF PROOF

Certain basic conceptions concerning procedure should be kept in mind,
and perhaps the most important is that the taxpayer is always engaged in an
uphill battle. This is because the Commissioner's determination is prima
facie correct, and the burden of disproving it is on the taxpayer.1 ' The
future and the value is no less real at that nime if later the prophecy turns out false

than when it comes out true."
'U.S. Treas. Reg. 105, § 81.10 (1940).
o18 T.C. 154 (1952), Acq. 1952 Int. Rev. Bull. No. 18 at 1. There were four dissents.
"Judge Frank in speaking of the word "value" in Commissioner v. Marshall, 125
F.2d 943, 946 (2d Cir. 1942), said "It is a bewitching word, which, for years, has
disturbed mental peace and caused numerous useless debates. Perhaps it would be

better for the peace of men's minds if the word were abolished. Reams of good
paper and gallons of good ink have been wasted by those who have tried to give it
a constant and precise meaning."
' Helvering v. Taylor, 293 U.S. 507, 55 Sup, Ct. 287 (1935); Wickwire v. Reinecke,
275 U.S. 101, 48 Sup. Ct. 43 (1927); Worcester County Trust Co. v. Commissioner,
134 F.2d 578 (1st Cir. 1943); Austin Co. v. Commissioner, 25 F.2d 910 (6th Cir.

1929); Greengard v. Commissioner, 29 F.2d 502 (7th Cit. 1928); Avery v. Corn-
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Commissioner's value must be proved erroneous however determined, 2
which not only destroys the strength of his determination but assists the
taxpayer in bearing his burden of proof and building his own case. If it is
shown that the Commissioner's value is in error, then it is incumbent on
the court to find the correct value, 13 but the taxpayer should go further and
prove the fair market value of the stock. If he does not, he may find the
court resolving the range of doubt as to the correct value in favor of the
Commissioner.
If the suit is in a district court for recovery of taxes already paid, the
taxpayer has a more difficult burden of proof than in the Tax Court, because
he must not only show that the Commissioner's determination was wrong,
but must prove the essential facts from which the fair market value may be
14
found.
Great care should be taken in deciding upon a value to be stated in the
gift or estate tax return, because it may develop later that the value decided
upon was too high and a lower value should be asserted. Once a return has
been filed listing what the taxpayer believes to be the fair market value, he
has made an admission against interest.'5
All relevant factors must be taken into account in valuing stock of a dose
corporation,"6 and it has been held error as a matter of law to base the estimissioner, 22 F.2d 6 (5th Cir. 1927). Rule 32 of the Tax Court Rules of Practice
provides as follows: "The burden of proof shall be on the petitioner except as otherwise provided by statute, and except that in respect of any new matter pleaded in his
answer, it shall be upon the respondent." See INT. REv. CODE §§ 1111 and 1112.
'Worcester County Trust Co. v. Commissioner, 134 F.2d 578 (1st Cir. 1943)
(Commissioner based value on a multiple of earnings only), Foster and Glassell
Ltd., 5 B.T.A. 118 (1926) (Commissioner used book value only); Julia A. Schroth,
5 B.T.A. 326 (1926) (Commissioner used earnings only, ignoring book value and
dividends); Drayton Cochran, P-H 1948 T.C. Mem. Dec. Serv. I" 48,094 (1948)
(Commissioner's valuation based largely on capitalization of dividends, to exclusion
of other pertinent factors)
' Helvering v. Taylor, 293 U.S. 507, 55 Sup. Ct. 287 (1935); Schuh Trading Co.
v. Commissioner, 95 F.2d 404 (7th Cit. 1938); Clements v. Commissioner, 88 F.
2d 791 (8th Cir. 1937)
14
Reinecke v. Spalding, 280 U.S. 227, 50 Sup. Ct. 96 (1930); United States v.
Anderson, 269 U.S. 422, 46 Sup. Ct. 131 (1926); Plaut v. Munford, 188 F.2d 543
(2d Cir. 1951); Forbes v. Hassett, 124 F.2d 925 (1st Cir. 1942)
"'Commissioner v. Robertson, 75 F.2d 540 (6th Cir. 1935); Willians v. Commissioner, 44 F.2d 467 (8th Cir. 1930); Daniel N. Gutmann, 38 B.T.A. 679 (1938);
Joseph S. Wells Ass'n, 28 B.T.A. 271 (1933), a!f'd, 71 F.2d 977 (D.C. Cir. 1934);
Waldemar R. Hemoltz, 28 B.T.A. 165 (1933)
11INT. REV. CODE § 811 (k) was added by the Revenue Act of 1943. "In the case
of stock and securities of a corporation the value of which by reason of their not
being listed on an exchange and by reason of the absence of sales thereof, cannot
be determined with reference to bid and asked prices, or with reference to sales
prices, the value thereof shall be determined taking into consideration, in addition to
all other factors, the value of stock or securities of corporations engaged in the same
or a similar line of business which are listed on an exchange." (Italics supplied).
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mate of value upon one factor to the exclusion of other relevant factors.'1
This requirement invites vagueness on the part of the Tax Court, since its
decision will be reversed on appeal if its value is based solely on net asset
value, book value, earnings or any other single item. s Consequently, nearly
all Tax Court valuation cases now recite that all factors have been taken
into account, although a reading of some of the cases might lead one to believe that one factor alone was determinative. 9 It has also resulted in many
opinions of the court being something less than illuminating because of
their brevity.
As a practical matter in dealing with the revenue agent upon audit of
the return, it may be advisable to stress one element more than another.
But a complete case should be presented at the early stages where the great
majority of valuation cases are settled, before they ever arrive at the ninety
day letter stage. Sooner or later all the facts must come out, and all elements
must be considered, and it is the writer's belief that a satisfactory result is
more likely to follow where they are all on the table than where the apparently unfavorable elements have been withheld or suppressed.
EXPERT OPINIONS

The taxpayer's job to overcome the presumption in favor of the Commissioner's determination is essentially a problem of proof. The course of
action to be taken depends on the peculiar circumstances of each case, but
almost invariably opinion evidence may be used to advantage.
It is well settled that opinions about value by qualified experts are admissible evidence to show fair market value.20 Of course, such opinion
evidence must be supported and supplemented by evidence of all relevant
factors going toward a determination of value, 21 and the expert's opinion
"'Richardson v. Commissioner, 151 F.2d 102 (2d Cir. 1945), cert. dented, 326 U.S.
796, 66 Sup. Ct. 487 (1946); Commissioner v. McCann, 146 F.2d 385 (2d Cir.
1944); Worcester County Trust Co. v. Commissioner, 134 F.2d 578 (1st Cir. 1943);
Schlegel v. United States, 71 F. Supp. (W.D.N.Y. 1947); Drayton Cochran, P-H
1948 T.C. Mem. Dec. Serv. 48,094 (1948)
"8 Dobson v. Commissioner, 320 U.S. 489, 64 Sup. Ct. 239 (1943), gave an unusual
degree of finality to decisions of the Tax Court, which provoked an extensive reacton and some confusion. The Dobson rule has since been modified by legislauon.
See the 1948 amendments to the INT. REv. CODE § 1141. Since the amendment, it
has been held that an appellate court may reverse the Tax Court when it appears that
its decision is "clearly erroneous." Wright-Bernet Inc. v. Commissioner, 172 F.2d
343 (6th Cir. 1949); Kohl v. Commissioner, 170 F.2d 531 (8th Cir. 1948).
"See the discussion, p. 54, snfra, of real estate holding companies where net asset
value appears often enough to have been considered determinative.
'United States v. Chandler-Dunbar Co., 229 U.S. 53, 33 Sup. Ct. 667 (1913);
Boom Co. v. Patterson, 98 U.S. 403 (1879); Heiner v. Crosby, 24 F.2d 191 (3d Cir.
1928); Louisville & Nashville R.R. v. Western Union Co., 249 Fed. 385 (6th Cir.

1918).
52,152 (1952), is a case
'xGeorge E. Bartol Jr., P-H 1952 TC Mem. Dec. Serv.
evidencing what appeared to be capable presentation to the court of opinions about
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must be based upon his consideration of all such factors in order to be accorded weight.22 Uncontroverted opinion evidence is not by itself sufficient
to overcome the presumption of correctness of the Commissioner's determination. 23 Furthermore, the Tax Court is not bound to accept uncontroverted opinion evidence,2' but it cannot be disregarded where there is no
other evidence regarding the valuation of the stock,25 or where the court
does not have experience or knowledge upon which it could predicate a
2
finding.
Properly presented expert opinion evidence is usually of considerable
probative value. Care should be taken in selecting the expert. He may be
satisfactory if he is an employee of the company whose stock is to be valued,
but a disinterested party's opinion is usually of greater weight. Investment
bankers, brokers, trust men, accountants and lawyers afford a large field
from which the selection may be made. He whom the taxpayer plans to
employ should first be interviewed and the problem discussed, with the
possible avenues of approach being reviewed. The expert should be familiar
with the type of business in which the corporation is engaged and ought to
have more than a general knowledge of other companies in the industry.
He, of course, needs the experience and reputation to qualify as an expert,
and should be prepared to make a careful and thorough analysis of the entire
situation.
It may be of value to employ the expert very early in the case, and
have him prepare a written opinion, with his detailed analysis, which will
be available for submission to the revenue agent at the time the return is
audited. This should be considered before determining the valuation to be
used in the return, as it may later prove difficult to reconcile the expert's
opinion with the returned value.
VALUATION ANALYSiS GENERALLY

The first step in valuation analysis is to gather information about the
company. All possible sources of data should be explored. Detailed fivalue. The court said: "The witnesses were both well qualified and gave what appeared to be sound reasons for their opinions."
=See Drayton Cochran, P-H 1948 TC Mem. Dec. Serv. 48,094 (1948), where the
Commissioner's expert based his opinion almost solely on dividend capitalization,
and it was given only slight value by the court.
=Joseph S. Wells Ass'n, 28 B.T.A. 271 (1933), aff'd, 71 F.2d 977 (D.C. Cir.
1934)
'Plaut v. Munford, 188 F.2d 543 (2d Cit. 1951); Old Mission Portland Cement
Co. v. Commissioner, 69 F.2d 676 (9th Cir.), aff'd, 293 U.S. 289, 55 Sup. Ct. 158
(1934); Gloyd v. Commissioner, 63 F.2d 649 (8th Cir.), cert. dented, 290 U.S. 633,
54 Sup. Ct. 51 (1933); Anchor Co. v. Commissioner, 42 F.2d 99 (4th Cir. 1930).
"Phipps v. Commissioner, 127 F2d 214 (10th Cit. 1942); Emerald Oil Co. v.
Commissioner, 72 F.2d 681 (10th Cir. 1934)
'Old Mission Portland Cement Co. v. Commissioner, 69 F.2d 676 (9th Cir.), aff'd,
293 U.S. 289, 55 Sup. Ct. 158 (1934).
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nancial statements, audited if possible, covering a minimum of the past five
years of operations should be procured, and it is sound practice to confer
with the company's treasurer or comptroller and its auditors to obtain an
intimate understanding of the significance of all balance sheet items as well
as all profit and loss statement figures. A working knowledge of the corporate accounting practices should be obtained, and a discussion had concerning assets, if any, written down to nothing or a nominal value for accounting purposes. Inquiry should be made as to whether the stockhas been
valued in the past for any purpose, and if it has, all facts should be noted.
Particular attention must be given to possible previous agreements with the
Commissioner as to the value of the stock for tax purposes, and if there has
been such an agreement, the factors relevant at that time must be-compared
with those now.
The company's competitive position should be examined, and data
regarding the life of patents, labor harmony, new products or processes,
franchises or licenses, quality of management, the existence of good will,
effect of the decedents death, officer's salaries, present and potential market
for the company's products and plant capacity should be noted. As Mr.
Micawber would say, "in short, look into everything, something may turn
up:,
To be considered an evidentiary factor, the earnings record to be used
must represent normal years -abnormally high or low earnings shouldbe excluded from consideration. " Although the Tax Court in Mathilde B.
Hooper"8 thought the most important thing to a prospective buyer would be
what the stock might earn, it is clear that the past earnings record is only one
element and not necessarily the most important. 29 What is a "normal" year
may be difficult to ascertain. A war year may be normal, but if the company was unable to carry on its usual line of business because of materials
controls or other restrictions, it would certainly be abnormal. A severe general
depression year may usually be considered abnormal, but if corporate-profits
fall or vanish because of price controls, excess profits taxes, increased costs
or simply because of a cyclical diminishment in demand for the company's
product, the year would not be abnormal. It is usually up to the taxpayer and
the Commissioner mutually to agree which years are to be used. More or
less than five years may be selected, so long as they are fairly indicative of
probable future earnings.30
'Plaur. v. Munford, 188 F.2d 543 (2d Cir. 1951); White & Wells Co. v. Commissioner, 50 F.2d 120 (2d Cir. 1931).
241 B.T.A. 114 (1940).
=Charles B.Kimball, P-H 1946 TC Mem.Dec. Serv. 46,268 (1946); Augustus
B.Staley, 41 B.T.A. 752 (1940).
mWhite & Wells Co.v.Commissioner, 50 F.2d 120 (2d Cir. 1931)
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How the earnings are to be capitalized is again a matter of negotiation
and judgment. The price-earnings ratios of listed securities in a similar line
of business are of special significance, but a good argument may be made
for the position that the current or average earnings of a closely held stock
should be capitalized at a higher percentage than the earnings of a stock
actively traded in. This matter of an equitable capitalization rate is of
course tied in with other elements, such as the lack of a public market, minority interests, percentage of earnings paid in dividends, officers' salaries,
etc.
Many of the foregoing comments relative to earnings are applicable to
the dividend record of the stock. However, the questions of whether or not
"control" is being valued, and, if a minority interest is involved, the percentage of earnings paid out in dividends, are of prime importance. Present and prospective yield of a stock is of great interest to a purchaser and
is of considerable weight in reaching a conduion as to market value.31 The
weight to be accorded the dividend factor will vary from case to case. A
large salary paid to a decedent as key officer and principal stockholder may
result in very low dividends, or the company may have large dividendpaying capacity, but may have actually paid relatively modest amounts because the funds were required in the business, or to save surtaxes on shareholders, or for some other reason. Examination of the facts will reveal
whether the dividend record is to be given major or minor weight, and if
the latter is true, it usually means that the earnings record will assume
greater importance. Therefore it is of great importance to fix a fair rate of
capitalization.
Book value is perhaps the least reliable or important bit of information
obtainable from the balance sheet. Book values may be far more or less
than asset values; there may be reserves on the liability side which are in
reality disguised surplus, and assets with a high degree of earning power
may be carried at a nominal figure or not even appear on the statement. Although the book value of a bank or insurance stock is ordinarily indicative
of its market value, almost all industrial or merchandising stocks sell at
prices having no consistent relationship to book values. Book value must
nevertheless be taken into account.32 Fred K. Ketler v. Commrssioner
involved the question of the fair market value of stock received in an ex"1 See p. 56 infra, together with the article cited in note 84 tinra. One result of the
authors statistical study of listed stocks was their conclusion that the relationship
between dividends and price was the most reliable.
'"Richardson v. Commissioner, 151 F.2d 102 (2d Cir.), cert. dented, 326 U.S. 796,
,66 Sup. Ct. 487 (1946), George J. Helmets, P-H 1950 TC Mem. Dec. Serv.
50,154 (1950); Drayton Cochran, P-H 1948 TC Mem. Dec. Serv. 11 48,094
(1948); James Hogan, P-H 1944 TC Mem. Dec. Serv. 44,109 (1944)
196 F.2d 822 (7th Cir. 1952), reversing 17 T.C. 216 (1951).
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change found by the court to be taxable. The question of value had not
been argued in the Tax Court, but the parties had stipulated book value to
be $5,044A1. Although the court was reluctant to reverse and remand on
the basis of an issue not raised in the lower court, it did so here, holding
that book value alone could not be determinative.34
Many closely held companies are wholly or largely dominated by one
individual. The success of the venture can often be traced to his ability
and enterprise, and his death or withdrawal from the business might cause
it serious harm. In Newell v..Comrusstoner,3 s the decedent was the founder
and guiding spirit of the Ingalls Stone Company, and he completely dominated and controlled the concern, although a minority interest was owned by
relatives and employees. The company had insured his life for $300,000,
and although the taxpayers admitted these proceeds should be included as
a corporate asset in determining the fair market value of the stock for estate
tax purposes, they claimed some substantial part should be deducted because
of the death of Ingalls and the loss thereby resulting. The court thought
this was eminently fair and sound, but held that there was not enough evidence in the record to determine the extent of the loss. The case was therefore reversed and remanded with instructions to take Ingalls' death into
account.
The death of the owner or manager does not per se establish a loss to
the corporation, 7 but the subsequent history and earnings record may
properly be taken into account to verify the loss and attach to it a dollar
value.38 ThIs is not easy to do, but every effort should be made to build a
strong case if it appears a loss has resulted from the death of the key man.
If a minority interest is to be valued, some discount should be taken.3 9
The court in Cravens v.Welch"0 said "
minority stock interests in a
" 4See Commissioner v. McCann, 146 F.2d 385,386 (2d Cir. 1944), where the court
said: "All we decide is that it was, as a matter of law, erroneous to refuse to consider
any other factor than the book value at the time of the gift."
'566 F.2d 102 (7th Cit. 1934), reversng 25 B.T.A. 773 (1934).
"See Annie S. Kennedy, 4 B.T.A. 330 (1926), and Blair Estate, 4 B.T.A. 959

(1926).

T
S. A. Scherer, P-H 1940 B.T.A. Mem. Dec. Serv. 40,530 (1940).
"In Leonard B. McKitterick, 42 B.T.A. 130 (1940), decedent had been president
of Philip Morris & Co., Ltd. There was testimony to the effect that the' success of the
company was due largely to the personality, vigor and abililty of decedent, and that
his death robbed the stock of considerable value. Other evidence tended to show the
company was well enough organized to carry on without the decedent. The court
noted that the subsequent history of the company indicated the latter was the case.
Taxpayers who urge such a loss should beware when the company shows good earnings after death of the key man, since the contention can boomerang.
"Irene de Buebriant, 14 T.C. 611 (1950); Bishop Trust Co., Ltd., v. United States,
P-H 1950 Fed. Tax Serv. 72,559 (D.C.T.H. 1950); Mathilde B. Hooper, 41
B.T.A. 114 (1940).
" 10 F. Supp. 94, 95 (S.D. Cal. 1935)
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J[Fal

'closed corporation' are usually worth much less than the proportionate share
of assets to which they attach." How much less is open to debate, but the
realities that such an interest is difficult to sell and carries with it the risk of
being "frozen out" by the majority are not to be taken lightly. A discount
should not be urged on the ground that a purchaser could not force the
liquidation of the corporation in order to realize his share of the corporate
assets,"' because this presupposes an improbable motive of the mythical
purchaser. Rather the discount should be urged because of the inherent
weakness of a minority holder's position with its attendant disadvantage.
The lack of a ready market further detracts from the value of closely
held shares. Anyone who has attempted to sell such stock knows he must
make his own market, and often finds that when he locates a potential
buyer, he cannot realize what he might or ought to, simply because the
buyer knows that he must sell and that there are few other potential purchasers. ThIs, of course, is not true if the buyer is another stockholder, an
employee or a person interested for other reasons in acquiring the stock.
But the lack of a market does not connote the lack of value.
If there are restrictions on the sale or other disposition of the stock, the
hypothetical market may be severely confined or totally eliminated. 2 It Is
beyond the scope of this article to deal extensively with this phase of the
valuation process. It is, however, evident that restrictions on the sale or
other disposition usually make the stock less valuable to the owner, but may
not be determinative of value for tax purposes. Generally, to be determinative, the restrictions must be the result of an arms-length transaction; the
agreement must be effective during lifetime as well as after death; a reasonable formula must be provided to determine the price, and provision should
be made for periodic adjustment of the price; performance of the agreement must be mandatory; and mutuality of agreement must exist between
all parties to the restrictive agreement. If the above requirements are met
and the restrictive agreement fixes the value for tax purposes, then the taxpayer's puzzle of finding the fair market value is thereby solved. In fact,
he never quite gets into the valuation problem. which is a result often to
be desired.
Section 811 (k) of the Internal Revenue Code provides in part for the
comparison of the stock in question with stock of corporations in the same
4

Laird v. Commissioner, 85 F.2d 598 (3d Cir. 1935)

42There have been several fine articles dealing with restrictions and their effect in

valuation for tax purposes. See the following for representative treatment: Varney,
Restrictie Agreements -How
They Determine Stock and Partnership Values, 26
TAxEs 56 (1948); Gutkin and Beck, Restrictive Stock Agreements and Estate Tax
Mimmozatsov, 25 TAXES 413 (1947); Ness, Federal Estate Tax Consequences of
Agreements and Options to PurchaseStock on Death, 49 CoL. L. REV. 796 (1949).
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or similar Businesses which is traded in the market 4 This admonition to
use comparatives offers the opportunity to combine all of the various factors discussed hitherto and to analyze them all in the light of known factors
and market prices of similar stocks. This procedure is looked upon-with
favor by the courts,4 4 but the basic difficulty is to discover a similar listed
stock. All too often the closely held corporation will have only one or very
few products, or it will be a specialized service operation. The opportunity
of comparing the Ford Motor Company with General Motors and Chrysler
is rare indeed. Capital structures are invariably different, and even if apparently similar on the surface, all companies seem to have distinguishing
characteristics which defy duplication. There is also the danger that the
courts may not consider the company or companies selected as comparable. 45
In spite of these difficulties, the use of comparatives is a fundamentally
sound procedure and will carry considerable weight with revenue agents
and in court if the case is properly and carefully presented. A capable expert witness often will base his opimon on comparisons to a large extent,
and so long as he has taken all factors into account, it is hard to shake his
testimony.
Use of the comparative method will reveal about what the price of the
closely held stock should be in terms of earnings, dividends, book value and
financial position, taking into account comparative sales, costs of goods
sold, etc. What it will not reveal is how the public would evaluate the management of the closely held company, or how it would evaluate its trade position, products and so forth. What the investing public would think the
stock is worth is a completely subjective test, for which no mathematical
or factual analysis will supply an answer. The comparative method is nonetheless the most rational approach to the problem, and reduces it as nearly
as possible to a science.
GOOD WILL46

Very often the balance sheet of a closely held corporation will carry good
will or other intangibles of 'the company as an asset with a substantial book
43See note 15, supra. For a fine paper analyzing recent cases, (the section was added
by the Revenue Act of 1943), see Powell, Valuatton Cases; PracticalUtility of Listed
Comparatives Under Recent Dectstons, 6 PROC. OF INSTITUTE ON FED. TAXATION

163 (1948).
"Colonial Trust Co. v. Kraemer, 63 F. Supp. 866 (D. Conn. 1945); Augustus E.
Staley, 41 B.T.A. 752 (1940) (stock of a soy bean and corn processor compared by
experts with similar stocks); William S. Cherry, P-H 1946 TC Mem. Dec. Serv. 46,
140 (1946); Lizzie F. Olney, P-H 1946 TC Mem. Dec. Serv.
46,138 (1946)
(stock of a woolen textile manufacturer compared with similar companies by experts of both taxpayer and Commissioner).
" E.g., Lloyd R. Smith, P-H 1950 TC Mem. Dec. Serv. 50,250 (1950)
Here the
court thought U.S. Foil "B," whose principal asset was a majority of outstanding
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value. It is nearly impossible to define just what good will is. In its broadest sense it is considered to mean all intangibles. It is frequently merged
with some tangible asset, such as a leasehold, and an effort to separate one
from the other may be fruitless.
Mr. Justice Cardozo in In re Brown's Will47 said:
Men will pay for any privilege that gives a reasonable expectancy of
preference in the race of competition.
Such expectancy may come from
place or name or otherwise to a business that has won the favor of its
customers. It is then known as good will. Many are the degrees of value.
At the one extreme there are expectancies so strong that the advantage
derived from economic opportunity may be said to be a certainty; at the
other are expectancies so weak that for any rational mind they may be said
to be illusory. We must know the facts in any case.

A consideration of corporate good will as an element in determining the
value of the company's stock must therefore begin with the question of
whether or not there is such "expectancy," and toward which extreme it
tends. A clientele or acquaintanceship which follows an individual from
business to business is not good will.48 Furthermore, if the profits are due to
the personality or capability of the key man in the company, his qualifications or characteristics do not constitute good will.49 A careful analysis
should be made in each case to determine whether good will actually exists
as a corporateasset.
Once good will is determined to exist, there is no neat system by which
its value may be calculated. It must be valued just as any other asset, and
all elements bearing on its value should be taken into account. Obviously,
book value means little or nothing.
A frequently resorted to method of valuing intangible assets is a formula
known as ARM 34.50 The procedure is to determine the average tangible
assets over a five year period and allow a fair return, such as 8% or 10%
on such assets. The surplus earnings are then the average amount available
for return on the value of intangibles, which surplus is capitalized on some
fair basis. As an example, suppose the average book value (excluding the
stock of Reynolds Metals Company, could not be compared with Smith Investment
Company, whose principal asset was a majority of outstanding stock in the A. 0.
Smith Corporation.
"See Boxleitner, A New Approach in the Valuation of Corporate Good Will, 25
TAXES 876 (1947); Yary, Goodwill and Other Intangibles, 17 YALE L. J. 445
(1933).
'"242 N.Y. 1, 150 N.E. 581 (1926)
"'Boos Bros. Cafeteria Co., 25 B.T.A. 651 (1932).

" Kendrick Coal & Dock Co., 6 B.T.A. 1092 (1927), remanded for fartherconsuteratson of evidence, 29 F.2d 559 (8th Cir. 1928); Providence Mill Supply Co., 2
B.T.A. 791 (1925).
" Appeals and Review Memorandum 34, 2 Cum. Bull. 31 (1920). Although thirty
years old, this ruling still represents the policy of the Commissioner.
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book value of intangibles) of stock X for the preceding five years was
$50.00. Assume an allowable and fair rate of return on corporate tangibles
is 10% of this amount, or $5.00. Average earnings for the past five years
were actually $8.00, so the $3.00 surplus is attributable to the earning power
of good will. Assuming further that this is capitalized at 20%, the intangibles then have a per share value of $15.00.
Obviously there are many possible variations, such as using a longer
or shorter term than five years, allowing more or less than 10% on tangibles, capitalizing surplus at more or less than 20%, etc. The memorandum
states that"
a representative period should be used for averaging actual
earnings, eliminating any year in which there were extraordinary factors
affecting earnings either way." 51 There is therefore great flexibility possible, and adequate room for differences of opinion.
The courts have sanctioned the use of this formula5 2 but will not rely
on it exclusively to fix the value of good will and will give other -facts and
5
evidence considerable weight 3 In fact, the Tax Court in The Maltzne Co. 4
noted that ARM 34 provides that while its suggestions "may be utilized
broadly in passing upon questions of valuation," they are "not to be regarded
as controlling, however, if better evidence is presented in any specific case." 5
In McKinney Mfg. Co.5 6 the Tax Court rejected the formula's valuation of
good will where its value had previously been fixed in a bona fide armslength transaction.
Good will is a matter to be given attention, as it may be of great importance. ARM 34 is an accepted method of valuing intangible assets, but
the point to keep in mind is that it is based on earnings capitalization, and
other evidence bearing on the valuation of good will should by no means
be excluded.
EFFECT OF SALES

A company may fit into the definition of a close corporation, yet it may
be that there is occasional trading in the stock, or there may have been nego-

"Id.
at 32-33..
"Ushco Mfg. Co.v. Commissioner, 151 F.2d 821 (2d Cir. 1945); John Q. Shunk,
10 T.C. 293 (1948), rev'd on other grounds, 173 F.2d 747 (6th Cir. 1949); Clarence Whitman & Sons, Inc., 10 T.C. 264 (1948). See William S. Gray & Co.,
P-H 1950 TC Mem. Dec. Serv. 50,079 (1950), where its use was sanctioned to
value good will of a sole proprietorship.
' 3lnternational Heater Co., P-H 1951 TC-Mem. Dec. Serv. 51,214 (1951)
"5 T.C. 1265 (1945). Here the Commissioner used an 8% return basis for tangibles and capitalized the remainder at 15%. This combination is frequently seen
in the cases.

"2 Cum. Bull. 31 (1920).
10 T.C. 135 (1948).
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tiated sales or an isolated sale in the past. This presents a difficult problem.
Many cases have held that evidence of sales of stock in the open market
is ordinarily the best evidence of fair market value.57 One cannot stop here,
however, because to be determinative of value there must be a true market
with reasonable supply and demand in relation to the size of the block of
stock to be valued.5 8 Merely presenting evidence of the price at which some
stock has been sold is not enough. Some showing of the volume and type
of sales must also be made, 9 and all surrounding circumstances must be
set forth. 0 Intra-family transactions have little probative force,6' and sales
of stock to employees, or by former employees to principal stockholders, are
not determinative.62 There must be an informed market, with both buyer
and seller having reasonable knowledge about the company. 5 An isolated
sale is entitled to very little weight,6 4 even though it was at arms-length, unless the sale was of a substantial number of shares in relation to the total
65
outstanding.
' 7 Hazeltine Corp. v. Commissioner, 89 F.2d 513 (3d Cir. 1937); Leonard B. McKitterick, 42 B.T.A. 130 (1940); Anita Owens Hoffer, 24 B.T.A. 22 (1931); Robert H. McNeil, 16 B.T.A. 479 (1939); American Wire Fabrics Corp. 16 T.C. 607
(1951); Betty Hansen, P-H 1952 TC Mem. Dec. Serv. 52,142 (1952)
" It is outside the scope of this article to undertake a discussion of the so-called
"blockage theory" with regard to the valuation of a large block of a stock listed on an
exchange. For representative cases, see Havemeyer v. United States, 59 F. Supp. 537
(Ct. Cis.), cert. dented, 326 U.S. 759, 66 Sup. Ct. 669 (1945), and Jenkins v.
Smith, 21 F. Supp. 251 (D. Conn. 1937).
"Augustus E. Staley, 41 B.T.A. 752 (1940); Robert H. McNeill, 16 B.T.A. 479

(1929); T.B. Noble, 12 B.T.A. 1419 (1928)
" "Sales made at a particular time and place may be significant, but the price paid is
not necessarily decisive of fair market price or value. The fact of sales, in itself, and
without regard to the circumstances under which the sales were made, does not conclusively establish either fair market price or value. Sales made under peculiar or
unusual circumstances such as sales of small lots, forced sales, and sales in a restricted market, may neither signify a fair market price or value, nor serve as the
basis on which to determine the amount of gain derived from the sale." Heiner v.
Crosby, 24 F.2d 191, 193 (3d Cit. 1928)
"Charles W Heppenstall, P-H 1949 TC Mem. Dec. Serv.
49,034 (1949)
See
Mathilde B. Hooper, 41 B.T.A. 114 (1940), where there were several sales to relatives at prices ranging from $65.00 to $90.00 per share. Many of the purchases
had been for the purpose of helping the taxpayer out of financial difficulty. The
Board found the fair market value to be $45.00 per share.
'Mary A. Stowers, P-H 1947 TC Mem. Dec. Serv.
47,326 (1947); Anthricite
Trust Co., 3 B.T.A. 486 (1926).
"Schnorbach v. Kavanagh, 102 F. Supp. 828 (W.D. Mich. 1951); Paul M. Vandenhoeck, 4 T.C. 125 (1944)
"Wood v. United States, 29 F. Supp. 853 (Ct. CIs. 1939) (one sale representing
15/100 of 1% of outstanding stock); Julius G. Day, 3 B.T.A. 942 (1926); Howard
K. Walter, 2 B.T.A. 453 (1925); Jacob Fish, 1 B.T.A. 882 (1925); D.S. Leicke,
P-H 1948 TC Mem. Dec. Serv. 1148,006 (1948)
'See Betty Hansen, P-H 1952 TC Mem. Dec. Serv.
52,142 (1952), where
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A complete record of all transactions 'in the stock to be valued should
be obtained, and all circumstances of each sale noted. If the sales are bona
fide business transactions between informed persons, and are of a number
of shares somewhat comparable to the shares to be valued, then such sales
will usually be an important factor in determining value. 6 It is obvious that
the weight to be given this factor will not be identical in all cases.
In addition to actual sales, there may be published or unpublished "bid
and asked" prices for the stock in question. The circumstances behind these
quotations should be investigated. It is common knowledge that such quotations do not always reflect an approximation of what the stock would
actually trade for in the market. Often there is a thin supply of the stock,
or there may have been no trades for weeks or even months. Furthermore,
it may be that varying motives prompt the quotations made public. 67 Offers
to buy or sell in good faith are an important factor 68 and should not be disregarded. This matter of quotations is admirably summarized by the court
in Rice v.Eisner"9 as follows:
The judge admitted in evidence "bid and asked" quotations from certain
accepted financial journals. Some of the witnesses for the defense testified that these were records of actual events, and were treated by brokers
as a reliable index of value. Whatever might be our own judgment as to
the value of such quotations, we cannot see how the judge could have excluded them under this proof. If genuine [italics supplied], "asked" prices
are those at which holders will sell, and therefore their opinion of the
there were two negotiated sales, in the year following the gift, of 1100 shares and
275 shares out of a total of 5,000 shares outstanding. The court thought these sales
were "especially important as reflecting the amount at which a willing buyer and
willing seller would have contracted a sale of the stock." See also the excellent opin-,
ion of Judge Starr in Schnorback v. Kavanagh, 102 F. Supp. 828 (W.D. Mich.
1951), where the sale of all the company's stock was negotiated at a price of $10.00
per share some six months after death. The court held this a significant but not
conclusive factor. There had been a "thin" over-the-counter market during the year
of death, with sales of small blocks at prices from $2.25 to $4.50 per share. The
court fixed a value of $6.50 per share after a consideration of all the evidence, giving considerable weight to both the prices realized in the sales of small blocks, and
the price realized in the sale of all the stock.
' Schnorback v. Kavanagh, 102 F. Supp. 828 (W.D. Mich. 1951); Augustus E.
Staley, 41 B.T.A. 752 (1940); Arthur J. Morris, P-H 1952 TC Mem. Dec. Serv.
52,047
52,145 (1952); Vernon Sharp, Jr., P-H 1952 TC Mem. Dec. Serv.
(1952); Lloyd Smith, P-H 1950 TC Mem. Dec. Serv. 50,250 (1950); Drayton
Cochran, P-H 1948 TC Mem. Dec. Serv. 48,094 (1948).
"See Augustus E.Staley, 41 B.T.A. 752 (1940), where the brokers sole interest in
bidding for the stock was to acquire blocks at a price to insure a profit on resale in
small lots. The court in this case held such quotations to be of slight importance.
"William B. Pratt, 7 B.T.A. 621 (1927). In John Bridge, P-H 1948 TC Mem.
Dec. Serv. 48,073 (1948), the court considered an offer to buy by underwriters
as better-evidence than opinions of experts.
' 16 F.2d 358 (2d Cir. 1926), cert. denied, 273 U.S. 764, 47 Sup. Ct. 570 (1927).

-
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worth of their securities. In the end, value is no more than the opinions
of those who have and those who have not, when they coincide. When
they do not, "'asked" prices are a measure of the most sanguine opinions
about the security; sellers can demand no more."
INVESTMENT OR HOLDING COMPANIES

Suppose a dosed corporation is simply a family investment company,
and owns only marketable securities or real estate or perhaps has, as its sole
or principal asset, stock in another corporation. How should the stock of a
corporation be valued? The problem in Mary A. B. duPont Laird"'was the
fair market value of stock of Christiana Securities Co., whose principal asset
was a large holding of duPont common stock. All stock of Christiana on
the date in question was owned in the duPont family, and there was hence no
market. The Commissioner asserted that a share of the stock had a value of
$1,760.60 which was its net asset value, but the court held it to be worth
$1,000.00 pershare, after an opinion which ruled that all other factors, such
as earnings, dividends, net worth, etc., should also be taken into account.
The Commissioner did not acquiesce in the Laird case, and since then
has continued to maintain that the net asset value of a family holding company should be the sole criterion to determine the fair market value of the
company's stock. 2 In those cases where the Commissioner has been successful, it has been because the taxpayer failed to carry his burden of proof,
or because there was insufficient evidence presented.73 There are apparently
no cases which squarely hold that net asset value alone controls, 74 and the
courts have not considered convincing the Commissioner's argument that
70Id. at 361.

n38 B.T.A. 926 (1938), non acq. 1939-1 Cum.Bull. 53.
"Bank of California Nat. Ass n v. Commissioner, 133 F.2d 428 (9th Cir. 1943);
Goss v. Fitzpatrick, 97 F. Supp. 765 (D. Conn. 1951); Colonial Trust Co. v. Kraemer, 63 F. Supp. 866 (D. Conn. 1945); Bishop Trust Co. v. United States, P-H
1950 Fed. Tax Serv.
72,559 (D.C.T.H. 1950); Harold H. Brsttingham, P-H
1942 B.T.A. Mem. Dec. Serv. 42,072 (1942)
In Forbes v. Hassett, 124 F.2d 925 (1st Cir. 1942), and Irene de Guebriant, 14
T.C. 611 (1950), acq. 1950-2 Cum. Bull. 2, the assets of the corporation in question consisted almost entirely of real estate. See the discussion of this special problem
onfra, p. 53.
"Bank of California Nat. Assn v. Commissioner, 133 F.2d 428 (9th Cir. 1943)"
Forbes v. Hassett, 124 F.2d 925 (1st Cir. 1942); Harold H. Brittingham, P-H
1942 B.T.A. Mem. Dec. Serv. 42,072 (1942)
" Cf. Frank A. Cruikshank, 9 T.C. 162 (1947), where the propriety or necessity of
valuing the stock on the basis of net asset value was not in issue. In Richardson v.
Commissioner, 151 F.2d 102(2d Cir. 1945), cert. dented, 326 U.S. 796, 66 Sup.
Ct. 487 (1946), the Tax Court had held that in the case of a family holding company its shares "can only be valued in any real or practical way by primarily considering the value of the securities owned by the corporation," and had found the
fair market value to be the net asset value per share. In affirming, the circuit court
thought this sounded as if the Tax Court was on an "intrinsic value" tangent, and
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this leaves a loophole whereby a person owning securities need only incorporate to save estate taxes, since the value of a share of stock in such a
company is less than its equity in the assets 5 An approach sometimes used
is to compare the family holding company with publicly owned dosed end
investment companies, whose stocks generally sell at discounts from net
asset valuesZ8 This has been accepted as having probative value.77 It seems
that so long as the Regulations, Section 811 (k), and existing decisions require all factors to be taken into accoun; the Commissioner faces substantial
difficulties with his position.
A problem closely akin arises where the corporate assets consist wholly
or largely of real estate. Some earlier decisions held that in the case of real
estate holding companies factors other than net asset value do not afford a
satisfactory basis because of the nature of the corporate business, and that
therefore the fair market value of the underlying assets should be considered.78 These decisions have not been uniformly followed, possibly because of
noted that if that was the theory of its valuation, it was dearly erroneous, cltng
Commissioner v. McCann 146 F.2d 385 (2d Cir. 1944), and Weber v. Rasquin,
101 F.2d 62 (2d Cir. 1939). Judge Hincks, who wrote the opinion in the Richardson case, thought the case should be remanded to remove this doubt or correct the
error if one was made. The majority felt, however, that since the Tax Court's finding was that the "fair market value" was $95.509 (net asset value), therefore proper
standards of valuation had been employed.
" The Commissioner unsuccessfully urged this argument in the following two cases:
Goss v. Fitzpatrick, 97 F. Supp. 765 (D. Conn. 1951); Colonial Trust Co. v. Kraemer, 63 F. Supp. 866 (D. Conn. 1945). Cf. Richardson v. Commissioner, 151
F.2d 102 (2d Cir. 1945), cert. dened, 326 U.S. 796, 66 Sup. Ct 487 (1946).
" The following table illustrates the approximate discounts from net asset values at
which representative dosed end investment companies were selling on March 31,
1952. Note that two of these stocks were then selling at slight premiums.
Net Asset
Value

Market
Prce

Discount

$42.04
36.34

$33.50
31.62

20%
13%

American Int'l Corp.
Carriers and General Corp.
General American Investors
General Public Service
Lehman Corp.
National Aviation Corp.
National Shares Corp.
Niagara Share Corp.

27.77
15.76
27.91
4.52
73.74
22.86
37.81
26.16

22.00
12.25
28.87
3.50
79.00
20.87
33.00
16.62

20%
22%
none
23%
none
9%
13%
37%

Petroleum Corp. of America

27.25

22.87

16%

Name of Company

Adams Express Co.
American European Securities

45%
15.00
27A2
Tri-Contnental Corp.
23%
72.00
93.97
U.S. andForeign Securities
" Cases cited note 22 supra.
"Henry E. Huntington, 36 B.T.A. 698 (1937); Frederich A. Koch, Jr., 28 B.T.A.
363 (1933); Lillian G. McEwan, 26 B.T.A. 726 (1932); Melville Hanscom, 24
B.T.A. 173 (1931); F. W Leadbetter, P-H 1943 B.T.A. Mem. Dec. Serv. 43,387
40,431
(1943). Cf. Margaret Russell Vail, P-H 1940 B.T.A. Mem. Dec. Serv.
(1940), where a minority interest was involved, and the Huntington case was dis-
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the advent of Section 811 (k) and the present language of the Regula79
tions.
In Amy H. Dm Puy,80 the problem involved the valuation of stock of
Morewood Realty Corp. Over two-thirds of Morewood's assets were parcels of improved and unimproved real estate, and the other one-third consisted of investments in and loans to affiliated companies, plus other miscellaneous investments. The fair market value of all these assets was stipulated,
and the Commissioner contended that the net asset value per share of
$2,056 governed. The taxpayer claimed that the value was not in excess
of $750, and the court, noting that the Commissioner and his expert witness
almost completely eliminated factors such as earnings and dividends, found
the value to be $1,300.
In the Belle A. H. Nathan8l case, the valuation of stock of two real estate
holding companies was in question, with the fair market value of all the parcels of real estate being stipulated. The Tax Court found a value based largely
on net asset value, citing the cases of Henry E. Huntington and Mfelville
Hanscom.82 The taxpayer urged on appeal that this was erroneous as a
matter of law, since all other factors had not been taken into account. The
circuit court of appeals, after an analysis of the Tax Court's findings and
opinion, found that the court had in fact considered all factors, but did
not consider them determinative, and therefore affirmed.
A careful reading of the cases would seem to indicate that even though
the corporate assets consist solely of real estate, nevertheless earnings,
dividends, net worth, comparability with similar companies and all other
factors ordinarily affecting value must be taken into account. However,
the fair market value of the underlying assets may be found determinative
if under the circumstances other factors do not afford an equitable and satisfactory basis.8 3 It is reversible error, however, wholly to exclude them from
tinguished. But cf. First Trust Co. of St. Paul v. Landy, 23 Am. Fed. Tax. Rep.
1246 (D. Minn. 1938), where net asset value was in dispute and the court considered all factors in finding value.
"' However, in Ephraim Frank Sobel, P-H 1951 TC Mem. Dec. Serv.
51,209
(1951), where the principal corporate asset was one improved parcel of real estate
which was sold after death, sale having been negotiated before death, it was held that
the value of the stock was determined by the value of the real estate, citing the
Huntmgton case, note 78 supra.
"9 T.C. 276 (1947), acq. 1948-1 Cum. Bull. 1.
P-H 1946 TC Mem. Dec. Serv. 46,169 (1946), all'd sub nom. In re Nathan's
Estate,
166 F.2d 422 (9th Cir. 1948)
8
2 See note 74 supra.
' "We are inclined to agree with respondent that petitioner, although alleging
the Tax Court 'failed to consider pertinent evaluation factors, is in fact charging
the Tax Court 'failed to accept' certain criteria as being here determinative.
weight to be accorded the various evidentiary factors depends on the facts of
case." In re Nathans Estate, 166 F.2d 422, 428 (9th Cit. 1948)

that
that
The
each
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consideration. There will continue to be some confusion so long as this
remains the law, particularly where the only corporate assets are one or two
parcels of real estate. It is difficult to see how an unfair result would follow
if the stock in such a case were valued simply as real estate. Some argument
might be made that the expense of liquidation and possible taxes payable
should be taken into account,8 but the position that such stock should be
valued in the same manner as stock in a merchandising or manufacturing
concern is basically unsound. 5
POSSIBILITY OF A UNIFORM FORMULA

It is often suggested that there must be some method of evaluation or
formula which could be applied with ease to any case. There is no doubt
that this problem has been productive of much litigation, has caused delay in
the settlement of estates and has often resulted in considerable expense to taxpayers. A strong case can be made for the need of such a formula.
Mr. Ralph S. Rice has proposed"8 that net asset value 7 should govern,
and his presentation is especially persuasive. However, his proposal has little
flexibility in that there is no opportunity for comparison with similar
companies, no discount would be permitted because of a minority interest,
the effect of a limited market would not be taken into account and the vital
earning power factor would be relegated to insignificance. Furthermore,
interminable arguments between the taxpayer and the Commissioner would
arise over just what the market value of a given corporate asset was on the
valuation date. Such a solution would solve the problem of the fairmarket
value of the stock, but would shift the theater of dispute to the fair market
value of the assets.
A statistical approach has been suggested! 8 A comprehensive study was
made of some 180 industrial common stocks listed on the New York Stock
Exchange in 1933, 1937, 1941 and 1945 to discover whether any statistical
relationship existed between earnings and price, book value and price, and
dividend and price. The investigators found book value the least dependable factor and dividend the most reliable, but also noted that there was no,
"Weber v. Rasquin, 101 F.2d 62 (2d Cir. 1939); Du Pont v. Deputy, 26 F. Supp..
773 (D. Del. 1939); Frank A. Cruikshank, 9 T.C. 162 (1947).
'See discussion p. 56 infra, of the possibility of a uniform formula. Mr. Rice's:
proposal that the net dollar equivalent value of the underlying assets be used in alr
valuation cases would be peculiarly well suited to these real estate holding company
situations, and would certainly go a long way towards solving this phase of the
problem.
" Valuatsoa of Closely Held Stocks: A Lottery in Federal Taxation, 98 U. oF PA.
L REv. 367 (1950).
"TMarket value of underlying assets, not book value.
"Johnson, Shapiro and O'Nera, Valuaan of Closely Held Stock for Federal Tax
Purposes: Approach of an Objective Method, 100 U. OF PA. L REv. 166 (1951).
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such thing as a stable relationship between any of the three. They further
found no convenient ratio that could be used from year to year, and discovered that as earnings increased, the ratio of price to each of the three
factors tended to decrease.
Their recommendation was that the Securities and Exchange Commission publish annual studies of these market relationships from which a
formula would be determined to reflect the price of listed stocks in various
occupational groups. This formula would be used as the index of value of
all dosely held stocks in the same occupational group. A modified statistical approach was also suggested, which would permit some latitude in the
permissible value. The principal merit of this solution is that it is based on
actual market performance of listed stocks, and hence is objective. Although
the present system has many bad features, its redeeming virtue is that it
permits each stock to be valued independently. Although complex, it is
equitable. Every corporation is different, and each has peculiarities which
for valuation purposes must be taken into account. The argument that
although a formula may result in a somewhat high value in one case, it will
likewise result in a somewhat low value in another is not an answer. No
one wants to be the unhappy victim of the high valuation. In order to obtain the fairest result possible, all cases must be considered on the facts as
they arise, and the considered judgment of competent persons based on all
elements present is more satisfactory than a legislated formula designed for
uniform application. Otherwise taxation will not remain the intensely practical enterprise which it purports to be.
Revenue agents sometimes resort to the use of ARM 34" as a method of
valuation in the mistaken belief that it is a formula sanctioned by the Commissioner and the courts for this purpose. Alternatively, they may determine
book value, capitalize average earnings at an assumed rate, and capitalize
dividends at an assumed rate, taking the average of the three valuations thus
procured and asserting this as a fair market value. An arbitrary discount is
sometimes allowed from the ARM 34 result or the "average" result because
of minority interest, lack of a market or some other reason. Such formulas
leave much to be desired since it is obvious upon analysis that there is no
merit to either as a uniform system. Taxpayers should resist any such shortcutting, because it wholly ignores or passes lightly over the fact that each
problem is unique and requires different treatment from its predecessors.
PRAcTICAL CONSIDERATIONS AND CONCLUSIONS

Almost all federal estate tax returns and many federal gift tax returns
involve more than one issue about which there may be a dispute. The
valuation of closely held stock may be only one of several matters of disagreement with the Commissioner, and in fact may not be as important as
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others. Not infrequently the issues are compromised, with the taxpayer
giving ground on some and the Commissioner on others, in order to settle the
estate and avoid litigation. The term "Comissioner" includes hundreds of
examimng agents all over the country who are human beings and usually
burdened with a heavy case load. This is not to say they are anxious to
compromise and settle, but they will always listen to a proposal or may
suggest one themselves. Estate fiduciaries and their attorneys should keep
these facts in mind in their negotiations.
It is an accepted procedure to submit detailed data concerning the corporation with the return,90 perhaps in the form of a memorandum or opimon
of value by an expert On the other hand, since most estate and gift tax
returns are assigned to an agent for investigation and audit, it is not unusual
,to wait until contact with him is made and then present much of the material
orally in the belief that proper emphasis may be given to the various factors.
Which alternative is to be followed depends on the individuals involved and
the complexity or snplicity of the particular case. Often either may be
satisfactory.
Since the estate tax return is not due until fifteen months after the date
of death, the state inheritance or estate tax valuation problems are usually
settled before the agent begins his audit In the writer's district,9' the
agent visits the probate court to examine the estate's file and the inheritance
tax appraisal record before he calls on the executor or his attorney. As likely
as not a value different from the value returned for federal estate tax purposes has been agreed to with the state tax authorities, and the agent will be
aware of this fact. He may or may not allude to it, but in any event, the
executor and his attorney should be prepared for the question. In some
jurisdictions it is possible to delay settlement of the value for state tax purposes until the audit of the federal estate tax return is complete, which is
advantageous if there are more tax dollars involved in the latter.
I
The problem of valuation faced squarely is a difficult one, and there
is no ready solution. The taxpayer's interest is best served by thorough
analysis of the factors in each case and careful preparation to substantiate
his opinion of fair market value. He always has the remedy of seeking a
determination of value by the courts if he is dissatisfied with the commissioner's finding.
As an example of how one might arrive at the value of a closely held
See discussion, p. 48, supra, of the use of this formula to evaluate intangibles. The
memorandum itself is directed only towards a workable method of valuing intangibles.
'Treasury Regulations 105, § 81.10 states that complete financial and other data

should be submitted with the return.
" Cuyahoga County, Ohio.
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stock, there appears in the appendix the data used to evaluate stock of the
Brunswick Bolt and Screw Company.
APPENDIX

The Brunswick Bolt and Screw Company manufactures tacks, screws,
nuts and bolts, cotter pins and a small number of related specialty items. It
has only one plant, located in New Brunswick, New Jersey, and appears to
be in a satisfactory situation regarding labor relations and the market for its
products.
The company was founded by the father of decedent Irwin Williams in
1905, and it occupies a solidly established position, although competition
in the industry is quite severe. The company has not shown spectacular
growth, but after extreme difficulties in the early 1930's, sales grew from
$350,000.00 in 1936 to $2,225,000.00 in 1951.
Williams, the company president, died on January 15, 1952, owning
400 shares of common out of 1000 shares outstanding. The other 600 shares
are owned in varying amounts by Williams' family and company officers
and employees. Williams, though not in control of the company, was responsible for pulling it through the depression, and the increase in volume
was due principally to his efforts. Birdsly Williams succeeded his father
as president, and he appears to have the ability to run the orgamzation, although he has had only seven years experience in the business.
There have been several sales of the stock in recent years, most of such
transactions being the purchase of stock by the corporation from former
employees or decedents' estates which was in turn re-sold to officers or
employees. The number of shares involved ranged from five to fifty at
prices from $250.00 to $375.00 per share. Two years ago decedent had purchased 100 shares from the estate of John Jones, former vice president and
treasurer, at $325.00 per share. There are no restrictions on the sale of the
stock. The company had insured Williams' life for $50,000, and was the
beneficiary of the policy.
Exhibit A sets forth the company's condensed balance sheet as of December 31, 1951, its profit and loss statement for 1951, and five year
operating data.
The Lamson and Sessions Company and The National Screw and Manufacturing Company are two concerns whose stock is actively traded in that
are comparable to Brunswick. Exhibit B sets forth self-explanatory data
on a comparative basis.
Both National Screw and Lamson and Sessions were selling at the end
of 1951 at four times current earnings. This would indicate a value of 4 x
$103.50 or $414.00 for Brunswick. Both comparable companies were selling to yield about 8%, which would indicate a value of $625.00 for Bruns-
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wick. It should be noted that Brunswick has regularly paid out in dividends
about half its available earnings, as against about a third in the case of the
two comparable companies. If Brunswick were valued at about 125% of
its working capital per share, it would result in a value of $334.00. Brunswick's book value of $472.00 should be adjusted upward by $24.00 per share
because of the maturity of the insurance policy, making it $496.00, and
58% to 82% of this would mean a value of from $288.00 to $407.00. If
comparability is based on five year average data, the following values result:
5 times average earnings = 5 x $64.65 - $323.25
6 % yield basis $33.00- .065 = $507.78
150% of wkg. cap. per share 1.5 x $146.00 = $219.00
85% of book value= .85 x $433.00 = $368.05
Considerable weight should be given to the sale of 100 shares at $325.00,
but lesser weight would be attached to the sales of small blocks at prices from
$250.00 to $375.00. It should also be noted that Brunswick has a much
narrower profit margin than the two comparable companies, and that it
has not garnered its proportionate share of the increased bolt and screw
business, as the sales figures seem to indicate. The 400 shares in Williams'
estate represent a minority interest, although no other single stockholder
owns that much. Apparently the only prospective buyers of the estate's
shares would be other shareholders or company employees.
It would appear after study of the figures and a consideration of other
evidence bearing on the value of this stock that $400.00 per share would
be a fair appraisal. This value is slightly less than four times current earnings and slightly more than six tunes five year average earnings; it would
represent an eight per cent yield using the average dividend; it is almost
exactly 150% of current working capital per share; and it is about 80% of
current book value (adjusted for maturity of the insurance policy) Four
hundred dollars per share is $75.00 more than the sales price two years
previously, but sales, earnings, dividends, and financial position have improved substantially since then. The current dividend would indicate a
higher value, but the current and five year average earnings factors point to
a valuation not in excess of $400.00. Furthermore, a prospective purchaser
of a minority interest in a close corporation would expect a generous indicated yield on his investment.
The foregoing does not purport to be an exhaustive opinion of value,
but it does set forth what the writer believes to be a sound approach to a
typical valuation problem, particularly illustrating how helpful the use of
comparatives may be.

